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uwrrst oiAtiis district court 

NOOTHLkU. DISTRICT GP NaW YORK 


MIKE O'HARA, 


Plaintiff, 


-against- 


MOORE -.**:CORHACK LINES, IMC. , 


NOTICE OP APH 

70 Civ. 4011 
(FJ¥T) 


Defendant. 


SIRS; 


PLEAS-S TAKE NOTICE that tilo plaintiff HIKE O'HARA 
hereby appeals to the United St; to a Court of Appeal* for the 
Secon- Circuit from the judgment onto rod on the 11th day of 
January, 1974 on a Jury npeeial -.'aidict in favor of the plain- 
tiff in the sum of $8,140.00 and finding the plaintiff guilty 
of contributory negligence to t>,a degree of 75%, reducing £he 
amount of the award to $2,035.00, and fro* the order of the Court 
denying the plaintiff *•* •« > ion to sut asida the verdict on the 
ground of inadequacy anu anting a new trial. 


Dated; Kew York, M.Y. 

January 30, 1974. 


you re, eto*7) 

Attorneys for Plaintiff 
Office A P.O. Addresa 
15 Par!* Row 
New York, N.Y. 10038 
212 - 227 - 2618 


HIDE, DICKERSON A REILLY. EU1S., 
Attorneys for Defendant 
61 Broadway 
New York, N.Y, 10006 
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I la vs bm 

| UNITED STATES DISTHTCT COURT 
3SOUTHERN DISTRICT Of' 1,JW YORK 


,^sr>^c5s 

1 TV riL*«> 


JANU ^ 



jMIXB O'HARA, 


-agalnat- 


Plaintlff, 


MOORii.-McCO.Rh/iCK LI UK.;, INC., 

Osfe, dir.t. 


?0 Civil 4011(KJW) 
JUDGMENT 
4 74toJT3 


n.o laeaoa In iho above entiuie.. action having bean brought on 
^regularly lor trial bofore the Honorablo Hobart J.. Ward, Uni tab 
Ibtatoa District Judge, «»nu u jury on January 2, 3 , 4 , 7 , 0 « n d 9 , 
|l974» and the Court having au'ocatted tho attached special verdiat to 
Ijthe Jury, and the Jury having answered the said special verdict as 
indlcutuc thereon, and the jury havlng returned the speolal verdict j 
In favor of the plaintiff in the anount of $8,140.00., and the Jury ! 
having further found that the plaintiff contributed to the negllgancrj 
J to U«j degree of 7 $% thoreoy reaucing the aiaount of the award to I 
$2,0.15.00., it la, 

GRDKHiiL, ADJUDGED AMD DECREID, that plaintiff, HIKE O'HARA, 

j| 9 

j|hav 9 judgment uguinut the defendant, MOuRK-hcCOHMACK LINKS, INC., in j 

j| the amount of $ 2 , 035 . 00 . 


I Dated; New York, N. Y. 

January 10, 1974 


IPFH0VKD: 


' M 1 f r'O FI I M ' 

(AN 1 1 W4 





Jjiltea StattecAi/i-fftrl 


ct Juago 







VERDICT 
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r.: r. t'j 1 

n oi' 


oo 


V W i J 1 

* .2 7C- •. 


Kj'Kt 0'IIAL.v, 


i'J v 4 J r.l j J 

n: 1 1 * 

!VJ0S3i-WffCCJ-'Il.’iCK LIIO'.L, I ICC. , 


i.'t. lender.*. 


Vi:. i o 
VC Cjv. 


.1. lias plaintiff c/ -Jv* ^ai-. .c! hi; 


c;?c.iiTi r.V 


f'.S. E.iO .Ci, var> in tn un.-vf •’orvt'iy ocncJ tjon «rsr 
ihic, •ms<?n'-vo.rt;o : nt«S5, vav ? ir.v.tc cause of ^lainr 
‘■'CCi.ilonLV .vt/or yn_, c.* not i 


•V. lidn j lt.jn.tj.fi- 
•-'oivr.<wunt. wf. w r. •>t i .vit c .j 


‘ »•«.: shod hii claim t r 
tint. if. ..'■’jlj ccnc n v:m; 



vow •„ 

i»u «. c*21 .. l \. J.' , 


• lx . t:Kl !.«.• f.l‘ I u;: w 

•**■ ‘ ^ i.cn »'; »w <j('^ * • i j *i i., */•<' \’ r w/ic 


a ,# .t • r 


:\ci\ i ( 


% 1 'V 
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4. lx the answer to oit.hci Question 1 or 2 
is "yes", what is th * total dollar amount of dai-ia.-jos to 
plaintiff? $_ .±1J& .... 

a. In tne event you have fon: d above that 
the pluintaif :s entitiud to recover, do you find that 
tho doxendart has established its claim that plaintiff 
was him£:•'-}if negligent and that his negligence was a#- 
proxii.a l c.c.i»oi tiie accxfUii'P:? (Answer yes or no) 
__ 

.It the answer to Question 5 in "yes", w .} n t 
poteenraae die plaintiff's fault, so contribute? I 
{• " Lhv 'i.'V'ur to Question S .us "no" <j r rot - • A 

ouosixon.) Jj you entereu a per cottage on this guo'.ion. 


fill m 


its feuaivni^nt dollar amor,n■_ h rt re. $ -4/.AT 


/. subtract tne dollar amount stated in 
Quest...o, r ■ ex.i t.ic to to. t a. morn r or damage*:; eta ten i;i 
Question , ai. i cTiCer no th 1 ' f for.or.ee, which will ^.r» 
the r.,t amount of dam ,.g. >ou * t rJ the plaintiff is on 

tit.':od tc : •;rove.:; 

C->futio!i 4 to < i ? j i..L^.Q ^l c 
- Quc ..>* ion 5 total ? & f C‘ fj. t 0 

Net recovery ? XiL Z> 3 
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tUHC ■'■■•'.KV 

UNITED STATES DISTRICT COURT 

SOUT—R1 I ISTRICT CK SEW YORK 


MZHX O'UMtX, 




vJtCaitWX l.?>U t X4C., 

i*4d? wit. 


i'laiiii j.£ 1 DcKands a 
: Trial by Jury 

SEAMAN'S CASE 


Under Jones Act for 
s Personal Imuriea 


ACTION UNDER SPEC I AL ACT OP CONGRESS 
ENABLING SEAMEN TO SU E W ITHOUT PRE¬ 
PAYMENT OF COST.: OR THE GIVING OF _ 

SECURITY THEREFOR 


Plaintiff, by his attorney a e-Auru 4 fiZXliltXWt 
for his complaint, respectfully alleged: 

t riR a u p st coir.rr 


1. At all the tiotas hereinafter mentioned, the 

defendant was and is a corporation, with offices for the 

transaction of business in the City, County and State of New York, 
< 

and within the jurisdiction of tnia Court. 

2. At all the times hereinafter mentioned, the defen¬ 
dant earned the juisn . 

3. At al1 the times hereinafter mentioned, the defen¬ 
dant operated the || IMIU. 

4. At all the times hereinafter mentioned, the defen- 

I 

dant managed the U (UIZL. 




COP'' 
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! 

S>. At all the times hcreinaltci; mentioned, the defen¬ 
dant controilec the oM B RE t 

6 . At ail the times hei _m .luftor mentioned, the defen¬ 
dant equipped and manned the ftfi &U.3XX,. 

7. On or about the 19th «JtT' of H$i', 194b the plain¬ 
tiff was employed as a member of t'r.e craw of the 85 ■«xni q l 

in the capacity of wjJUfc fft.-asiiirl end except as otherwise 

indicated. Was c ii.u*uL*.r of the said erra at all the times here¬ 
inafter mentioned, and was engaged in the furtherance of his 
duties and of the interests of the defendant. 

8 . it was the obligation and duty of the defendant to 
furnish plaintiff with an adequate number of officers and co¬ 
employees, Master and other officers; to furnish plaintiff with a 
safe place in which to do his work; to supply him with suitable 
and safe means, materials, and appliances in and for the perfor¬ 
mance of his work; to maintain the same in proper condition for 
the proper performance of the said work, to promulgate and enforce 
proper rules in relation to the foregoing, and to inspect the 
aforesaid materials, appliances and means; to provide plaintiff 
with a safe and seaworthy vessel, and to warn plaintiff of the 
dangers to be encountered in the performance of his work. 

9. On or about the j rib a*-» og tUVf while 

plaintiff was acting within the scope of his employment and in 
the interests of the defendant herein, he was caused to become 
seriously injured, as hereinafter more fully described, all by 
reason of the carelessness and negligence of the defendant, its 
officers, agents, servants, employees and other persons for whom 
the defendant was responsible, and in violation of the aforesaid 



4- 
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duties nr .d obligation, without uny fault or negligence upon the 
part ot the plaintiff herein. 

10. That, on or about May 19, 1969, while plaintiff 

w-* actually in course of hi* duclee aboard the afora- 

aaid vo«.ul, ha was caused to ba thrown ccwn from tna ship*a 
aocala'uor vd.lch was dafactiva and i i^>W»ti.i to ond also bucauaa of 
dutandant'a failure to furnish him with adequate and sufficient 
axe 4ix assistance i and aa a rasul*. ubeveby plaintiff sustained 
injuria* to his head; bat* ani rlgo. juu+»i and 

pTaintiff was otherwise injured at or about his body and person 
with attendant injury to his nerves and nervous system; plaintiff 
has suffered ano will suiter great pain, agony ar.d mental anguish; 
has paid out and will pay out large sums of money for medical and 
surgical attention and medicines; has lost and will lose large 
sums of money which he otherwise would have earned as wages and in 
the form of board and lodging; that he haB been forced to defray 
the cost of hi* maintenance and cure; and that p’aintift verily 
believes he has been permanently injured, all to his damage in 
the sum of TWf HtDgWXD THOOBAMu DOJJUUtt (9200,000). 

11. Plaintiff brings this action pursuant to Section 
33 of the Merchant Marine Act of 1920, commonly known as the 
"Jone6 Act," and all statutes amendatory thereof and supplementary 
thereto. 

FOR A SECOND COUNT 

12. Plaintiff, realleges each and every allegation 
contained in paragraphs "1" to "11," inclusive, as fully and com¬ 
pletely as though herein repleaded at length. 









I 
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13. That it was the ao.»oiuc.e and non-delegable duty 
I of the defendant to furnish plaintiff with a safe and seaworthy 

l 

\ 

] vessel, wr.ich duty the defendant failed to carry out, thereby 
■ causing the plaintiff to sustain the injuries hereinbefore 
described, to his damage in the sum of TtoO WlAUltD YB0USAKD 


DOLL? xi» ouO; • 


va ZZZZ'ZZZ. pleiatiff juogaumt CO t hm first count 

in th* I»t * of TWO irjaiaKii SlSOUEAhS lOLLWUS ($200,000)} sad on 
tho tscooi count is ths sua of TWO hwftdikTj THOUftAMD POLIAKS 
($20C,00C it tovothsr with intc.4ot, costs, sad disburssosnts of 
this tetion. 


kltfSXd « t>TBR/.VWG 
Attorneys for Plaintiff 



Mm York, Nw York 10038 

327 - 3^87 
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ANSWER 


UNITED STATE* DISTRICT COURT 
SOUTHERN DISTRICT OP NYW YORK 


MIKE O'HARA. 

Plaintiff, 

-ayain.t- 

MOORE—MCOOKMACK LINES, INC., 


70 Civ. No. 4011 


ANSWER 


Defendant, MCORE-McCCRMACK LINES, INCORPORATED, 
sued herein as MOORE-HcCORMACK LINES, INC., answering the 
complaint by its attorneys, BROWNE, HYDE a DICKERSON, allege# 
upon information and belief as follows: 

I 

! 

PS TO THE FIRST CAUSE OF ACTION ! 

FIRST DEFENSE 

i 

1. Denies each and every allegation contained 

♦ 

in paragraphs "SEVEN - , "EIGHT", "NINE" and "TEN" except 

I 

that it admits that on or about May 19, 1969 the plaintiff ! 
wae employed as a wine steward aboard the SS BRASIL. 

I 

SECOND DEFENSE 

i 

2. If plaintiff sustained any injuries as alleged 
in the complaint, which is expressly denied, said injuries i 

i 

were caused in whole or in part by plaintiff's own negligenc# 


I 











A* 11 


| 


wtiwft n or con \...*i..uuted io in ei_'»y i..anner by 


the nogliganco of thi». defendant. 


a; pg i-ztis 


op a:: 


FIRST DEFBUSA 


2. i .8 and retlieges each and every 

allegation set forth above qb though fully aet forth herein 

i 

ar.c. denioa each and jvcry allegation contained in paragraph 
"TblftTLiib" of t; C0i.pldint t.cJ letwa *11 questions of law j 

I 

i 

therein for the Court to determine. 


StiCOtJD DEFENSE 


I 

4. If plaintiff austaii.cd any injuries ae ! 

l 

alleged in the coa plaint, v/hich la exprecaly denied, said 

l 

l 

injuries were caused ir. whole or in port by plaintiff's 
own negligence and ware not caused or contributed to in any 
manner by the negligence of this defendant. 

KHERKfOkE, Oofenfant da *1« t U iub judgi*ent dismissingi 
the complaint herein together with the costa and disbursement 

I 

of this action. 


Datedt New York, N. Y. 

January 12, 1971 


BkOWWE, HYDE U DICKERSON j 
Attorneys for Defendant 


TO* KLEIN 6 STERLING, ESQS. 
Attorneys for Plaintiff 
15 Park Row 
New York, N. Y. 10038 


A Member of the Firm 
61 Broadway 

New York, N. Y. 10006 j 


ONLY COPY AVAILABi 
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HXCEUTTS 

FROM TRANSCRIPT OF TESTIMONY | 

or i 

1 1 

Gaston F. Guyon, uell Gtewatcl, for plaintiff* 

*3 

M 

direct 

2 1 

r, A S T o 

p G u Y 0 N f called as a witness by 

3 

the 

plaintiff, being first duly sworn, testified as 

4 1 

follov:s: 

5 1 

direct examination 

6 1 

| 

BY MR. SCHWARTZ: ; 

I 

1 

7 

0 

Mr. Ruyon, on May 21. 1969, by whom were you M- 

1 

8 

ployed? 

' 

9 j 

A 

By ftoorc—McCormack Lines. 

10 

Q 

And were you enoloyed on a particular ship? 

11 

A 

i 

Yes: on the S/S Brasil. 

12 1 

Q 

Nov;, before May 21, 1969, how long had you worked 

13 

on that 

ship? 

14 

A 

I had linen on the shin for a period of a month and 

15 

a half. 


16 

0 

V.’hat was your position on the ship? 

I 

17 

A 

1 

I was bell steward. 

18 

Q 

On nay 21, 1969, did you witness an occurrence? j 

19 

A 

» 

Yes; I did. j 

20 

Q 

_ • 

What did you see? 

21 

A 

I saw Mr. O’Hara fall right off the escalator 

22 

leading 

from the kitchen uo to the main deck, to the dining 

23 

roox deck. 

24 

0 

And is that kitchen referred to as a galley, r.or.i- 

25 

tines? 










A-13 


3 

4 

5 

6 

7 

8 

9 

10 
11 
12 

13 'I 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


3 Guyon - direct 

A Yee. The below level is the main galley, is the 
kitchen, and there's two escalator,, one going up and the 
other one running down, similar to J&osc that you see in 
those big department stores, and 
q All right. Just 

A I am sorry. 

q which escalator was he on when you saw him: the one 

going up or the one going down.' 

A Going up. he was al jut to no no, as a matter of 

fact. 

q And where were you at taut time? 

7v I was standinq on tnc platiorm at the* beginning o.. 

the, you know, as you — the platform on the dining rcoa deck 
q Well, was that anywhere near the escalators? 

A Right in front of it. 

Q All right. Had you intended to use at that time 

any of the escalators? 

A Yes. 1 was about to proceed down the escalator. 

q All right. Now, as you were at that point, did you 

see Mr. O'Hara on the escalator going up? 

A Yes. He wan just boarding the escalator. 

q well, mv question is — 

A In other words, he — one of his — he had anoac 
made a motion. He war, already on the escalator. 


JOUTHERN OtSTRiCT COURT REPORTERS. U.S. COURTHOUSE 
rOLEY SQUARE. HEW YORK. N.Y. CO T-ASEO 
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Guyon - direct 

Q That*3 what I wanted to ask. Was he on the 


escalator? 


Yes; he was. 


Q All right. Now, after he was on the escalator, 
what if anything did you cither sec or hear or notice 

A Well, what I heard v/as like a metal like, you 
know, a hard noise of netal scratching one another and like 

» 

a sound, cable sound, like, you know, and I saw the escalator 
jerk. 

Q And what else, if anything, did you see? 

A Well, at this moment, Mr. O'Hara was projected 
backward, and he fell down with a rack of glasses that he 

i 

was holding in his hands. 

0 What if anything did you do after you saw that? 

v i 

A Well, I immediately rushed down and tried to give 
assistance, and as I reached Mr. O'Hara, he was laid on nis 
back. 

q Was he conscious or unconscious? 

A No; he was unconscious. 

q And did you do anything after that? 

A Well, I leaned down to try to help hint up, and 

then I had a second thought, you know. I was confused, s^ei... 
i him like this, so I decided not to touch him, because as a 
rule when people get hurt on board ship it is not good to ii: 


SOUTHERN DISTRICT COURT REPORTERS. U S. COURTHOUiE 
FOCEV SQUARE, NEW YORK. N.Y. CO T-«S»0 
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Guyon - direct 


41 


1 

0 

St 

% 

A I wos about to go down, no that would oe t no es¬ 

3 

calator going up, the one that Mr. O'hara was on. 

4 

Q And had you noticed that elevator jerking at tuat 

5 

time, whether it was that day or any other day, before that 

6 

• | 

hour or hour and a half that the accident happened? 

7 

A I believe it was during the sane voyage, two days 

1 

8 | 

before, tnat 1 myr.elf had been on this same escalator and was 1 

9 

shaken by the jerk, and had 1 carried anything in my hands I ; 

i 

10 

1 

would have been in trouble. 

| 

11 

q Now, I think you said you were on this snip about 

12 

a month and a half before this accident, approximately? 

13 

A Yes. 

14 

0 Oh, about how many times w»ould you say all togotne- 

15 

you may have seen this jerking of tnc elevator? 

16 

A During my last period on the vessel v;e are 

17 

1 i 

talking about May of 196.* — I would say about a good four 

18 

times, myself, and being at the bell station, we had several 

19 

complaints coming in, because this is where all the comnlair.t -j 

20 

arc being phoned,in to the bell station, mostly. 

1 

21 

Q Nov;, still talking about this same voyage, about 

22 

i 

when would you say v/as the first tine you observed the jerk¬ 

23 

ing of this elevator on this voyage? 

24 

THE COURT: Escalator. 

25 

MR. SCHWARTZ: Escalator. I am sorry. 

SOUTHERN OlSTRICT COURT REPORTERS. U.S. COURTHOUSE 

FOLEY SQUARE. HE* YORK. N.Y. CO 7 «S»0 
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* * ★ 

1 

-iP 9 Guy on - direct 


o 

| 

i onths. 

j 


3 

A Possibly the end ot April, beginning of May. As 


4 I 

I say, they were very, very fast trips. We were out ciq.it 


5 

days and came in and sailed the next morninq and what-not. 


6 

It was very fast and a lot of confusion. 


7 

q ilo\ 7 , did you yourself complain to anybody about 


8 

this condition? 


9 

A Yes. 

i 


10 

V •> 1 

q To whom? 1 

11 

, ! 

A Well, I reported tms at tne bell station, and in 

12 

several occasions I myself brought what I call repair slips 


13 

to the electricians about the escalator jerking and ueing 


14 

unsafe. 


/ 15 

Q 'Would you have an approximation of when was tne 


16 

first time you so reported and when would be the last tire 


17 

since you have been on that ship? 


18 

A Well, I personally, the day before Mr. O'Hara's 

1 

19 

accident, on my way back to the electrician's quarters to 

1 

I 

20 

report such a renair, complaints about the escalator. 

! 

1 

21 

Q That would be a day before? 


22 

A The day before. That's the only — And I met one 

1 

1 

23 

of the assistant electricians in the same passageway. V.’e 

1 

1 

1 1 

24 

I 

arc talking about the same passage-way which the dining room 

25 

is on. And I -/as on my way aft, and I met the electrician 

% | 


i 

i 

southern DISTRICT court reporters, u.s. COURTHOUSE 

FOLEY SQUARE HEW YORK. N.V. CO 7-4SS0 
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1 

] 

A-17 

MP 1C Guyon - direct 

2 

there carrving a -wooden box with some light bulbs in t..crc, 

3 

and he was in the process ol changing light bulbs around t.ic 


4 

vessel, and I told him that I nearly fell down on the escal¬ 


5 

ator, and if he would please go over and check it. So ho 


6 

told me, he says, "book: that's not my job. I have nothing to 


7 

do with it." 


8 

So I says, "Well, I thought you were the electrician 


9 

I have a repair slip made out.” 

* 

10 

He says, "book: there's only one here that can 


11 

monkey with the escalator. That's the chief electrician." 


12 

He says, "I don't v/ant to hear anything about the escalator. 


13 

It's too much of a headache, please." He says, "Go and sen 


14 

the chief." 


15 

I says, "Where's the chief?" lie says, "1 don't 

1 

16 

know. He works on the vessel somewhere." 


i 17 

So I said, "If i leave the repair slip in tne usual 


18 

(place, the box there, will it be taken care of? It's quite 


19 

had." 

20 

So he says, "Look: you do what you want. I not ny 

1 

1 

1 

21 

job. You got yours." And that was the end of it. 


22 

0 About how long before the accident was tr.is, rough.!-'. 

i 

1 

1 

23 

A That was the afternoon before. 

1 

1 

24 

Q But you had made other complaints outside of tiiat? 

1 

1 

25 

A Yes. Every time I got on the escalator and it \>.r , 

1 

\ 

♦ 

SOUTHERN OISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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1 

45 

MP li Guyon - direct 

o 

1 

I made a slip, a repair slip, and in turn brought t .? s i> 

1 

3 

| 

slices fc back, to tno decu r i. c i «.i ri bcx, wliic.i i** \<» 4 / <jL t«* ! 

4 

i 

other end of the vessel then the same oessacjeway• 

• 

5 

Q And that v/ar. before this conversation that you had 

6 

i 

with the electrician, or whatever he was? 

7 

A Correct. Tnoy were very short voyages, as I said, 


8 

Mr. Schwartz. 


9 

9 Nov/, v/hat kind of worker was Mr. O'Hara? 


10 

A He was a vary, very ofuc;o:iL, and in his fiel- 

11 

he was very, very good. 


12 

Q Now, while you were on this ship for about a r.iont.i 


13 

and a half to two months, Mr. O'Hara had been working on this 


14 

ship? 


13 

A Yes; he had been on the vessel. 


16 

Q Now, during that time, did Mr. O'Hara ever cor.p^air 

1 

17 

about his back or nead? 

| 

i 

18 

A No. Not — 

1 

1 

19 

MR. REILLY: To him? 

20 

1 

Q To you or anybody else? 

21 

* 1 

A No. } 

22 

MR. REILLY: Objection. 

23 

1 

THE COURT: Well, he said no, he didn't. 

24 

THE WITNESS: No, sir. No, your Honor. 

25 

THE COURT: We will let it stand. 


i 
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Guvor. - dire cl 


O Did you observe any difficulty or anything unusual . 


in the way Mr. O’Hara workod -./bile be was or. there, on thin 
ship, working, as far as bending, or bis back or anytime; ran 
co.i cor nee? 

A No. I never observed Mr. O'Hara doing anything 

i 

noticeable of that sort, no. ^ 

O Now, did you have occasion to see ilr. O'Hara after ^ 

i 

I 

this accident? 

A Yes. 

O During the time that you saw bin after the accident,i 

... I 

w.iat if anything did you observe about him, about his back? 

i 

. 

A 1 met him, I believe, two timer., whore we o.cmngod j 
words,, where we spoke, and on the first occasion — it mic.ie j 
have been the summer of 1970, and wc started a conversation, j 


I don't recall what we were talking about exactly, and 1 find , 
him a different person. I mean, bac). in 19 70 already no wn. 
not his usual self. He seemed -- I don't know — depressed, 
you know, and he walked kind of slow. ]t's not the u a. e no: •• 

i 

son that I worked with on the 5/S Iirasil, when I remember 
where ho used to show some of the nconlc how to handle pa*;; - i 

I 

engerr. and serve wine and which vino will no with vhicn £eo.., 
you know, the various kind; of food. ilo was a different fcl* . 


uitogether. 


And the last time I saw him, t’nen, was around 
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1 

2 

3 

4 

5 

6 

• 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


A" 20 

HP 13 ftuyon - direct 47 

% 

October of this vonr, and we starteu a conversation, and I 
van telling ;'r. O'llara that I brought mv family to Port-au- 
Prince, Haiti, for vacation, nv v/i£e and vounq baby, and wo 
were talking about tnc in Inna and everything, and ax^. of a 
sudden he started to talk about how dev/ York was unsarc and 
how he '/as sometines doubtful to go r out in the evening ana 
so on, which nas nothing to do with what we were tai.-iir.c a.: 

I was talking about Haiti with him. 

Anu all of a sudden, he stopped talking for uncut 
a — vou know, for a little moment or so, and like if no was 
searching for words, and then when lie started the conversa¬ 
tion again he was talking about an entirely different sub¬ 
ject. 

So I says, "Arc you all right?" "Oh," ho says, 

"I'm fine," he says, and everything. 

I says — Well, I didn't want to tell him. whit ra¬ 
th oughts were, but I could see that .ie was getting 
0 Lot me ask you this; 

Did you ever notice this before when in talking to 
him he stooped talking, you say, for about a minute or aul. 
minute or something like taut? Is that wnat you said? 

A Yes; for a long moment. 

Q And then went on to something? 

A And then wont on to an entirely different su:/;e.t. 
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A- 21 
* * * 

MP 16 Guyon - crons 

We spoke on toe telephone. 

Q Did you see aim in 1972? 


4 

5 

6 

7 

8 

9 

10 
11 
12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 
23 
2A 
25 


A No; we didn't. 

MR. REILIjY; Thunk you. 

MR. SCiIWARTZ: That's all. 

THE COURT: You are excused, tlr. Guyon. Thank you 

very much. 

THU WITNESS: Thank you, your Honor. 

(Witness excused.) 

THE COURT: I believe the witness next is Mr. 

Scott. 

RANDOLPH BERNARD SCOTT, called as 
a witness by the plaintiff, being first duly sworn, 
testified as follows: 

DIRECT EXAMINATION 
BY MR. SCHWARTZ: 

Q Mr. Scott, on May 21, 1960 , by whom v:cre you 
employed? 

A Moorc-McCoannck Steamship Company. 

Q And on that day, where were you working? 

A In the galley, called the kitchen. The galley. 

Q On what particular ship were you working? 

A On the Brasil. 

0 And how long had you been working on this 
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1 


MP 19 


Scott 


direct 


2 

3 

4 

5 

6 

7 

8 

9 

10 
11 


I 


12 

13 

14 

15 

16 

17 

18 

19 

20 
21 

i 

I 

22 

23 

2A j 

25 


2 Md any — 

MR. SCHWARTZ: I withdraw that. 

A Then there was — 

n Then where was ho taken, after that? 

A The Second called the doctor, and he came with a 

wheel chair in the galley and took hin down to the hospital. 

q Was ho nut in tne wheel chair? 

A Yes. 

Q Nov;, directing your attention to a cenod or tine 
before the accident of .’lay 21, 19G9, at any time, wiicc.i?. 
that dav or before that day, had you over noticed anything 
about this escalator? 

A Yes. 

0 What? 

A It had many, raanv instances concerning the a a oa 1 - 

tor. It bumns, and the waitresses tumbled on the escalator. 
Some fell, some trays fell, and it's always out of order, I 
should say. 

0 hoi/, is that the up escalator? 

A The — 

Q The one going un from the galley to the dining roc 

A The ore going up from the galley to the din.ng 

roor., and or. the other side, one comes down. 

Q And the escalator thac we are talking awouw - 
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1 

MP 20 

Scott - direct 

] 

2 

1 

A 

-- is the one going un. 

1 

3 1 

Q 

-- \:hich war. jerking with tne girls tailing, i > 

i 

4 

the one 

going up? 

5 

A 

Yes. 

6 

Q 

, l 

Nov;, about when v;culd you say was tne last time 

7 

before this occurrence that you noticed tms escalator 

i 

8 

shaking 

or jerking or whatever words you were using? 

9 

A 

A counlc of v;eekc before the incident with O'Hara, i 

10 

n 

And about when would vou say war. the first time 

11 

i 

vou noticed it? 

“ i 

12 

A 

A few months prior to that time. 

I 

13 

o 

Did you ever conn lain to anybody at cut t.i». o: eniu- 

14 

tor? 

» 

i 

1 

15 

h 

t 

Yes. 

16 

Q 

Whom did you comolain to about it? i 

17 

A 

As a matter of fact, they complained to me, hoc a . j 

• j 

18 

I am in 

charge of that area, and in turn I comnlained to the 

19 

1 

electrician. 

20 

0 

What electrician was that? 

( 

21 

A 

The chief electrician. 

22 

Q 

And when would vou say would be ti.c — — 

23 


:ik. SCHWARTZ: I withdraw that. 

2A 

0 

How truir.v times would you say you complained au-'.. 

25 

that? 
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* * * 

O'Hara - direct 
Before noon. 


S8 


Q On what part of the ship did it happen? 

A On the escalator. 

Q What were you doing at the time? 

A I was carrying glasses to the dining room,from the 
galley to the dining room. 

Q How were you carrying the glasses? 

A On a rack. 

Q Will you tell the Court and jury wnat if anvtning 

• t 

occurred while you were on the escalator? 

A The escalator was jerking. 

Q What happened? 

A I lost my balance, and I fell. I think — I was 
ejected from the escalator. 

Q Did you fall backwards? 

A Backwards; yes, sir. 

Q What happened to you after you fell? 

A I was knocked unconscious, so — 

Q Now, what is the first thing you knew when you 
regained consciousness? 

A They carried me on the wheel chair to the ship 
hospital. 

0 Was a doctor there at that time? 

A There was a lot of people. There was a nurse, 
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18 
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20 
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23 
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MP O'Hara - direct 

doctors and — 


99 


Q Now, as far as this escalator was concerned, about 
when was the last time before this accident, if ever, that 
this escalator jerked, as far as you know? 

A We had a lot of trouble with it. 

0 As far as you know — 

MR. REILLY: I move to strike the answer. 

IHE COURT* Strike it. Erase the answer from 
your minds, ladies and gentlemen of the jury. The reason 

I tell you that is that it does not respond to the pending 
question. 

MR. SCHWARTZ: I will withdraw the question and nut 

I 

it this way: 

Q First, before your accident, did you ever see this 
elevator jerk before? 

A Yes, sir. 

0 All right. About when would you say was the first 
time before the accident that you _ 

A A couple of days before that. 

Was that the first time or the last time? 

The last time I saw it. 

About when was the first time, approximately? 

When I started on the ship, in October. 

Did you ever complain to anybody about the jerking 


Q 

A 

0 

A 

Q 
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ot the — 

A Yes. 

Q To whom? 

A To the head waiter and the dining room manager. 

Q Nov/, coming back to the time of the occurrence, 

when you came to, 1 think you said you v/ere in a wheel chair, 
being put in a wheel chair; is that correct? 

A Yes, sir. 

Q Where were you taken? 

A To the ship's hosoital. 

! 

Q What if any part of your body was hurt? 

A My head, my back and my knee. 

Q When you were taken to the ship's hospital, what 
was done for you? 

A They gave me medicine. 

Q About how long were you there? 

i 

I 

A Until the night, the same day. They asked me if I 

i 

wanted to go to my quarters, so they sent me at night to my 
quarters. 

1 

Q And the next day, did you receive any further treat- 

i 

ment? 

i 

i 

A Yes. I had to report to the doctor every day. 

I 

Q Now, after the ship docked, did you go to any hos¬ 
pital? 1 
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xx 


A-2‘J 

* * + 

mp : rr.g 90 Miller-direct 

q viould vou tell the Court and -jury briefly about 
your maritime background, licenses and experience? 

A well, I was with the Moore-McCornack Lines from 

1047 until 1969. 

I sailed as chief electrician on the old ships 
and thcv assigned me to new construction when they built 
the S. S. Brasil. 

I went to Pascagoula in 1757, April, and boar..s 
the ship in 1958 when she was commissioned arc I rer.sir.= 

there as electrial engineer until she laid up. 

q And what did your duties of electrical engineer 

consist of? 

A Supervision of all the electrical eouiimont, 
repair and maintenance of that equipment on board the 
vessel. 

Q Including the ship's escalators? 

A Escalators, elevators and everything involve.. 

q How many escalators did the Brazil h.n.e. 

A Two. 

MR. REILLY: Would vou nark these photographs 

for identification, olease. 

(Defendant's Exhibits J-l and J-2 narked .or 

identification.) 

MR. REILLY: These are photographs, vour honor. 
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' i 


l 

mp mg 100 Miller-direct 


2 ; 

and lie was not. 


3 

TilF. COURT: You wore one o f the ship's officers? 


4 

THE WITNESS: •’’hat is correct. 


5 

THE COURT: And he was like a pettv officer? 


6 

THE WITNESS: That’s right. 


7 

THE COURT: And he was under vou? 


8 

THE WITNESS: That is correct. 


9 

0 Would you tell the Court and jury what complaints, 

* 

10 

if anv, vou received with recard to jerking movements of 


11 

the steps of the escalator? 


12 

MR. SCHWARTZ: May I inquire whether this ques¬ 


13 

tion pertains to those delivered to him personallv or 


14 

includes the complaint box that he is talkina about? 


15 

THE COURT: I think anvthing he knows about it 

> * 


16 

would be pertinent. 


17 

MR. SCHWARTZ: Well, the way the ouestion was. 

1 

1 

i 

18 

it wasn't clear. 

| 

19 

THE COURT: Well, let's nake sure it is clear. 


20 

I would like that covered, anvthinq he knows about in the. 

* 

! 

! 

21 

way of complaints. 

22 

1 

0 Would you tell us anvthing vou night know about 

23 

' 

complaints directed to these escalators,with regard to t '.o 

24 

jerkinn of the steps? 

25 

A To my knowledge, I know of no comnlaintr. the 

* l 

i 


! 
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mntmq 102 


Mill or-oror.r. 


A In charqo of oil equipment aboard th.- S. S. Uraail 
Q Just what did you do? 

A Necessary maintenance and repair. 

Q Did you no out and do repairs yourself or v.as 

there somebody under you? 

A No. There was somebodv under me. 

0 Who was under you? 

A The chief electrician. 

0 How many? 

A Chief electrician, first electrician and second 
electrician. 

0 Now, this complaint box that was in existence, 
there was such a box, is that rinht? 

A Yes, there was. 

0 Where was it kept? 

A In the electrical shop. 

q When the complaints were put into that box, who 
took them out? 

A The chief electrician or myself. 

Q How often would yon take them out? 

A Whenever thev cane in. 

0 You mean, if I out one in there it one o'clock 

you would take it out at five after one? 

A In all likelihood,yes. 
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% 

depending on the number of slips. 

Q You say that you don't know of any defects m 
this— or defects or complaints concerning defects in 
this elevator "jerking or moving? You say none of that 
took place? 

A That's exactlv right. 

O Let me see if I understand it. 

You say that none of this was called to your 
attention or none of this took place? 

A It was never called to my attention. 

Q Would vou say none of this took place? 

A I have no way of knowing. 

Q Tell me: If somebody is hurt on that escalator, 

would that come to your attention? 

A It would if it would ever happen. 

Q It would? 

A Yes. 

Q Did Mr. O'Hara's accident come to your atten¬ 
tion? 

A It did not. 

0 Other peoole were injured on that escalator, 
weren't thev? 

A Not on the escalator. 

Q I am talking about the escalator — 
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Miller-cross 


A I am talking about the escalator. No one was 

injured on that escalator. 

THE COURT: As far as you know? 

THE WITNESS: As far as I know, yes, sir. 

Q Now, was that escalator ever repaired? 

A Routinely, yes. Routine maintenance. 

Q Wl at do you mean by that? 

A Excuse me, what kind of repair? 

THE COURT: He asked you, was it ever reraire-. 
THE WITNESS: All the equipment on the 
was repaired and so the escalators were, of course. 

Q 1 asked you a question and you said routinely. 

I asked vrou what you mean by routine. 

A Well, routinely repaired the escalators, worn 

parts would be replaced, anything else like that. 

Q Are you telling me now that you look at that 
escalator and repair parts when there is nothing wror.^ 

A Well, certainly. We repair it before it goes 

wrong. 

Q And how often would you do that? 

A Whenever we had time. Usually when wc were in 
port in New York, because Otis Elevator had a service 
contract and they were on board every trip to check the 

equipment. 
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mp :rr.g 108 Miller-cross 

Q And if the main drive motor 



is defective in any 

d 


way, that main drive would in turn affect the operation 
of the escalator, wouldn't it? 

A Only to stop. 

Q What about going? 


{ 

I 

I 


I 

1 


A Well, either it goes or it doesn't go. 

Q Well, it can go and stop, can't it? 

A • No, it can't. 

Q In other words, it only has to do with stopping? 


A When it stops, someone has to intentionally 


restart it. 

Q That is the part that you took care of? 

i 

A What? 

I 

Q What we were just talking about. 

A The starting? 

Q You just said you took care of that switch. 

THE COURT: The phase reversal switch. 

THE WITNESS: That's part of it. I supervised 
it. I didn't take care of it personally. 

Q And what else did you do in the way cf repairs 

i 

on that escalator? 

A That's a very broad scope. It is hard to re¬ 
member what we did. They were all very minor things. 

THE COURT: Did you keep a repair log or record? 

j 

I 

I 
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Miller • cross 


Tiiu WITNESS: On board tne vessel; yes, sir. 

•run COURT: Who made the entries in that repair 


log or record? 

Tlili WITNESS: I did. 
q bo you have it? 

A No, 1 haven't. 

q What did you do with it? 

A 1 have no ioea. It was left aboard the vessel. 

q When was it left aboard the vessel? 

A In I960, when they laid the vessel up. 

q Would you say that.the functioning of the es¬ 
calators was your responsibility? 

A Right, yes. 

q Could those escalators stop while in motion? 

A Certainly they can stop; with any power inter 

ruption, they would stop. 

Q In regard to J-2 for identification -- oh, it 
is in evidence- J-2 in evidence, who had the key to that. 
A I had a key. The chief electrician had a kcv. 

and the dining room matron had a key. 

MR. SCHWARTZ: That's all of this witness. 

MR. REILLY: Nothing further. 

Thank you, Mr. Miller. 

(Witness excused.) 
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mpimg US Steel - Ji rect 

particularly with thi* complaint of »t«PPi»# »•»> 

MR. SCHWARTZ: I object to the form of that. 

Till; COURT: Well, the form 1 think is objection 

able . 

Perhaps you could break it down into s..or.e. 
questions rather than just asking for these general con- 

ments. 

Q Assume if you will, Mr. Steel, that this 
calator came to a stop, wnat, if anything, would then 

have to be done to get it moving again? 

A The escalator is started by means of a key 
switch. The switch is present at each landing of the 
escalator on the balustrade. Thi, is our standara 

installation. 

1 don't know as far as this particular instal¬ 
lation. On occasion there arc special features in a 
contract that have a switch placed at a remote area. 
However, the only way you can start the escalator is with 

a key inserted in the switch. 

<3 Well, if it were to stop for two seconds could 

it start again without this turning of the switch? 

A No, sir. 

q Why not? 

A Well ,.-stopping the escalator, the motor 
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1 

MP 


Esposito - direct 455 

% 

2 

346 

rtCSt 

17th Street. 

3 


0 

Arid hovr did he go there? 

4 


A 

fly train. 

5 

Q 

Did you observe him as he walked c long that day? 

6 


A 

Yes; I did. 

7 

i 

Q 

And as he climbed the staire of the subway? 

8 


A 

Yes; I did. 

9 


0 

And will you tell us — would you describe his walk 

10 

for 

us that day? 

11 


A 

He walked in a normal manner, with no apparent 

12 

phys 

ical 

difficulty. 

13 


Q 

When did you last see him on that day? 

14 

| 

A 

At ten-thirty a.m. 

15 


0 

Where was he then? 

16 


A 

In the building of the National Maritime Union. 

17 


Q 

When did you next go to Mr. O'Hara's residenev? 

18 


A 

On October 27, 1971. 

19 


Q 

War; he seen on that day? 

20 


A 

No; he was not. 

21 


0 

When did you next go to Mr. O'Hara's residence? 

22 


A 

i 

On November 5, 1971. ; 

23 


0 

1 

Was he seen on that day? 

24 


A 

Yes; he was. 

25 


0 

And where was he seen on that day? 
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I 

Esposito - direct 453 

% 

THE COURT: And someone else continued on? 


i'I.E WITNESS: That's right. 

THE COURT: And you didn't see him after you dropped 


THE WITNESS: Yes; I did. I followed in a car. 

THE COURT: You followed in an automobile and kept 
him under constant observation? 

THE WITNESS: Not every second. He was blocked some 
times by trucKs and cars, but most of the time he was in my 
sight until the hall — until the union hall. 

Q When did you next go to Mr. O'Hara’s apartment? 

A August 10, 1973. 

Q Was he seen on that date? s 






I 



I 

A No; he was not. 


Q When did you next go? 

A September 27, 1973. 

Q Was he seen on that date? 

A Yes; he was. 

Q Would you describe his walk on that date? 

A He was using a cane and walked with a noticeable 


limp. 


0 When did you next see Mr. O'Hara? 

A On October 18, 1973. 

Q And would you describe his walk on that day? 
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^tiARGt: OF 1 HE COURT 


9 I 

I THE COURT: (Ward n t 1 u 

' D. J.) Madam Forelady# ladics 

10 j and gentlemen: 

.. s 

: t is the custom i„ our court for the juror seated 

- j in seat Number X to he y our foreman or, in this case, your 

“ II f ° relady ' ^ ,4rS - *“»“ »°~e in that tenacity. The 

H £UnCti ° n ° f - fore lady is to sit at the head 

- I or first Piece at the tahie and tahe the vote of the jurors 

“ “ 13 b ° in9 giV6n ^ alS °' the have so^thmq 

“ “ y POrti ° n ° f the you or if you wish to 

“ See any ° f th ° OXhibitS “ -ish to have anv nor.. , ' 

“ "* Char9e tQ y °“> y° ur fore lady will write a note | 

21 ! tC the COUrt ’ 1 WU1 «>e note you are .til, if ! 

- f, your jury room; i will open it, x will read its contents tc I 

- I counsel, and to the estent we can comply with your q uestio„ I 

| request wc shall do so as promptly as possible. j 

Members of the jury, we come now to that portion or j 


•outmcmn oitTfticr coumr Haaare.. 

vo,., ^ 




MP 
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j j trial W ‘ ltr ° y ° U are lnstruct ed in the law applicable to 

ca° e * You will then retire for your final deliberations. 

You have now hear*. >11 *.u- . . 

j 11 the evidence introduced by 

| both and through arguments ot their respective attorneys! 

| you have learned the conclusions which each party believes 
ShOUld dra ™ fro " «» evidence presented to you. ' 

I! A laWS,:it 13 3 civ i lazed method of determining 

differences between people, it i. basic to the administration 1 
of any system of justice that the determination on both the , 
law and the facts be made fairly and honestly. j 

vou as the jurors and 1 as the Judge have a heavy 
responsibility to assure that a just result is reached in 

the determination of the differences between the plaintiff J 
the defendant in this case. 

*■ the 3Ur ° rS ' yOUr ^damental duty is to determine 
from all the evidence that you nave heard and the exhibits | 

which have been admitted into evidence what the facts are. j 

you are the sole and exclusive judges of the facts, m mat I 

field you are supreme, and neither I nor anyone else may 
invade your province. i 

On the other hand, and with equal emphasis, 1 char J 
you that you are bound to accept the law in the case as it I 

IS given to you in this charge and in any instructions that 
1 have given to you during the course of the trial, whether ‘ 
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& 

10 

11 

12 

13 

14 

15 

16 
;y 
18 

19 

20 
21 


you • agree with the law a, raven to you by tho Court or not, 
you art; stall bound by it. 

Tho process by which you arrive at & verdict j A 
j! firSt C ° dCt ° rminB frow 311 evidence ana the exhibit, 

if What tnc £ACtr ' are and second ' to apply the law of the ease, 
jj aS ' 1 giVe U f ° yOU ' to the facts as you have determined r 
j! ^ b °* The C ° nclusion tnU!5 cached will be your verdict. 

,j I ri.ivr. endeavored to preside imoartiallv and not , 

■ express an opinion one way or the other as to what you shou.u 
j: find tho fact* to bo. In the course of tho trial t, ha., 

j| " eCeSMry f ° r ~ admission of evidence, ana or. 

| Ir ' Cti0n " to tho applicable law. You : 

! * n * or iiron a:.v such ruling vric’ t .... 

v.,.aC.4 x ila\u KUiuO O.’ j,,\ . 

I *• W * * * 

that I have said during tho course of tho trial that 1 .. r ... 

il anv v^ow.’i ifo^* Oir nr *•. 

J t.r. ,rr or. tnc: rji..r.icr. to v r : v. 

3uit or for or aqainst anv of tho attorrevr, ir li.. 
views of mine would, in any event, ...ally irr ^ cv ,, t< 

»ince it is your recollection of the ovadone. u 


I 


j! nilnatlon of the issues of fact which controls 


At times during tho trial I havo sustaxaeu f 

■* • * 

Jj tl0nS t0 nations which were asked,wiuhout ncrjtjit 

witness to answer or, on occasion, when -.v.c „ 

|! 1 instructed t . it b« 


.: ic.v M fro... c.iil a C Gila 


4 . * . 


J, dinreqara it and erase it from your r,iw.. y >u * 

l 


. a; 
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any inference from an unanswered question 

question nor may you con- 

sider testimony which has boon • 

-on stricken in reaching your do- 


cision 


• i 

> j Tha iiW ‘-at your decision be ma de solely 

unon the con,potent evidence before you. Such items as I 

have excluded from your consideration were excluded because 

j| they were not legally admissible The law h 

' Tfte law d °es not, however, 

reguire vou to accent ^11 _ c .. 

ccept all of the evidence I ha ,e admitted 

I thOU9 " 11 be C °"~- determining what evidence 

I you Will accept you must make your own evaluation of the 

testimony given by each of the witnesses and determine the 

j degree of weight you choose to give to fiat a.- , 

t/xve to tiiat particular wit¬ 
ness' testimonv. 

» I 

! *“ teStlm ° ny ° f * ~Y fail to conform to J 

j the “ U ' ay ° CCUrrCd b —e he is intentionally telli J 

a falsehood or because he did not accurately see or hear that ! 

j aoout which he testified or because his recollection of tno ' 

events is faulty or because he has not- 1 

* e nas not expressed himse'.f 

clearly in giving his testimony. ! 

There is no magic formula by which one may evalu¬ 
ate the testimony. Vou bring with you to this courtroom , V 
of your experience and the background of your lives, you i 
bring your common sense. Vou are going to take your common \ 

n«« with you into the jury room, and 1 do hope that when 
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10 j 

! 

12 ! 

If 

13 '' 

14 


15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


you Irtiua L'eom your deliberation* you will „l.U hove your 
common sense with you at that time. 

In your everyday affairs, y ou determine for your¬ 
selves the reliability or unreliability of statements made 
to you by otners. The same tests that you use in your every¬ 
day dealings are tne tests which you apply i„ your delroera- 
tions. 

The interest or lack of interest of any witness m 
the outcome of this case, tne bias or prejudice of a witness, 
if there be any, the appearance, the manner in which the 
witness gave his testimony on the stand, the opportunity 
that the witness had to observe the facts concerning whica 
ne testified, tne probability or imwrobubility of the wit¬ 
ness' testimony when viewed in the light of all the other 
evidence in the case are all items to be taken into your * - 
sideration in determining the weight if. any you wil. 
to that witness' testimony. 

If such considerations make it appear that 
a aiscrenancy in the evidence, you will nave to consider 
whether the apparent discrepancy may not be reconci led uy . . 
ting the two stories together. if, however, that is not 
possible, you will then have to determine whici. of tne co„- 
flieting versions you will accent. 

fhe Plaintiff testified before you as a p^rty to 


*0UTH««N CliTftICT COUHT NCrMTUt COUKThOUIL 
rOkCV SOUANC . Nt« VO»H. M.Y. CO ) UM 


I 





A- A'- 


A’j.. 


A - 4 '• 4<j.. 

the action. He is an interested witness. Tnat a witness is ' 

interested in the outcome of the case does not mean that 
he has not told the truth. It is for you to determine from 
his demeanor on the stand and such other tests as your experi¬ 
ence dictates whether or not his interest is such that he is 
likely, unintentionally or otherwise, to color his testimony. 
Yqu are at liberty, if you deem it proper under all of the 
circumstances to do so, to disbelieve the testimony of such a 
witness, even though it is not otherwise impeached or contra¬ 
dicted. However, you are not required to disbelieve such a 
witness, and you may accept all or such part of his testimony 

as you deem reliable and reject such part as you deem unworthy) 
of acceptance. . 

There v/ere two tyoes of witnesses who testified in 
this case. There were so-called fact witnesses, and also 
there were exnert witnesses. I should like to comment brief¬ 
ly relative to the latter: the exnert witnesses. 

You will recall that Drs. ICoven, Freiman, Kersnen- 
baum and Balensweig gave testimony concerning their qiia nf 
tions as experts in the field of orthopedics and neurology, J 
the field of medicine. When a case involves a matter of 

i 

science or art, requiring special knowledge or skill not 
ordinarily possessed by the average person such as ourselves, i 
an expert is permitted to state his opinion for the informa- 1 


tion of the Court and the jury. 


I 
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xno opinion stated by each expert who testified 
before you was based on particular facts as the expert him- 
! self obse * vtd tnem and testified to them before you or as the 
attorney in questioning the expert asked him to assume. You 
may reject an export's opinion if you find the facts to be 
different from those which formed the basis for the opinion. 
You may also reject his opinion if after careful consideration* 

Ij the evidence in the case, expert or other, you dia- , 

! 

agree with the opinion. In other words, you are not required i 

. i 

to accept an expert's opinion to the exclusion of the facts 
and circumstances disclosed by other testimony. Such an 
opinion is subject to the same rules regarding reliability ar. 

I 

j the testimony of any other witness. It is given to assist 

j I 

you in reaching a proper conclusion and is entitled to such 
weight as you find the expert's qualifications in his field 
warrant and must be considered by vou but is not controlling j 
upon your judgment. ^ 

You may accept the testimony of the experts; you 
give it great weight; you may give it little weight; you may 
reject it or give it no weight. 

i 

You heard on at least one occasion counsel entering i 
into a stipulation. This had to do with the life expectancy 
of the plaintiff. I will get back to that matter a little 

' 

later, but where all parties stipulate to a certain fact, 
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whore ,11 narties agree to that fact, that matter or those 
matters are undisputed, and you should accept the stipulations 


as accurate, 


Additional examples are* 

The parties stipulated that the plaintiff, on Hay 
21, 1969, was employed by the defendant aboard the s/s 
Brasil as a wine steward and that the defendant, Moore- 

McCormacle Lines, Inc. on May 21, 1969 owned and operated the 
f/S Brasil. 

Aside from these stipulations, which you shall accent 
as accurate, there are other facts which are in conflict, and 
it is for you, the jury, to determine which of these conflict-)' 
j ing facts you accept and which you reject. As I have said, i 

that is your sole province, you are exclusive judges of the 
facts. 

| a 

I 

We have a general doctrine relative to the testimony) 
of witnesses that I have adverted to but I should like to J 

cover briefly at this time. It is the doctrine of -false, ' 

in uno, falsus in omnia-, coming from the Latin. Basically. ! 
it means this: If you find that any witness has wilfully ! 

testified falsely as to any material fact, tne law permits voq 
to disregard completely the entire testimony of that witness | 
upon the principle that one who testifies falsely about one | 
material fact is quite likely to testify falsely about every- '' 
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thing. You are not required, however, to consider such a 

. if 1 ; 

witness as totally unworthy of belief. You may accent so 

much of his testimony as you deem true and disregard what 
you feel is false. 

•4 t * 

By the processes which I have just described to 
you, you as the sole judges of the facts determine which of 

I 

the witnesses you will believe, what oortion of their testimony 
you will accept and what weight you will give to it. 

I would like to speak now about something called ; 

• i 

the burden of proof. The burden of proof rests here on the 
Plaintiff, Mr. O'Hara. That means that the plaintiff must? 
establish his claim by what is called a fair oreoondcranee 
of the credible evidence. The crediile evidence means tb« 
testimony or exhibits that you find to be worthy to be be¬ 
lieved. A preponderance means the greater part of such 
evidence. That does not mean the greater number of witnesses 
or the greater length of time taken by either side. The 
phrase refers to the quality of the evidence, that is, its ^ 

convincing quality, the weight and the effect that it has on ! 
your minds. 

I 

The law requires that in order for the plaintiff to 

prevail the evidence that supports his claim must apoeal to ! 

I 

you as more nearly representing what took place than that 

• I 

opposed to his claim. If it does not or if it weighs so 

i 

i 

1 
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2 

-venly that vou are unable to say that there is a preponder¬ 


3 

ance on either sj.de, then you must resolve the question in 


4 

favor of the defendant. It is only if the evidence favorable 


5 

to the plaintiff's claim outweighs, albeit it by a little 


6 

bit, the evidence opposed to it that you can find in favor of 


7 

the plaintiff. 


8 

As you will recall, the plaintiff was a seaman and 


9 

a member of the crew of the s/s Brasil, owned by the defend¬ 


10 

k 

ant, Moore-McCormack Lines, Inc. In this suit he asserts 


11 

two separate claims. The first of these is for negligence 


12 

under the Jones Act, and the second is for unseaworthiness 


13 

under the General Maritime Law. . 


14 

These claims should he considered °enaratelv by 


13 

i 

you. The plaintiff may be entitled to recover if he establish^ 

s 

16 

either claim. 


17 

You will note at this time that the verdict form 


is 

which you will tako with you into the jury room as its first 


19 

two questions treats with first the matter of unseaworthinav 


20 

Question 1, second, the matter of negligence, in Question 2. ! 

21 

I 

I think vou will bo able to follow the verdict form verv 

I 

22 

readily, and it will be available and will serve as a guide 

23 

and an outline to you as you consider the case. 


24 

The defendant denies that it was negligent or that 1 

i 

23 

xt violated any duty it owed Mr. O'Hara. In addition, it 
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claims thct Mr. O’Hara caused or contributed to his own 


injury, 


Let us first consider the plaintiff's claim for neg¬ 
ligence under the Jones Act. 

In order to recover, the plaintiff must prove that 
his employer was negligent, and the question you must first 
as* therefore iss what is negligence? Negligence is the 
doing of some act that a reasonably prudent person would not 
do or the failure to do something that a reasonably prudent 
person would do under the same or similar circumstances. 

It is, in other words, the failure to use ordinary care under 
the circumstances. The mere occurrence of an accident, of 

I 

course, does not raise anv oresumotion of negligence. 

The obligation of a ship owner under the Jones 
Act for the safety of seamen is substantially greater than 
that of an ordinary employer to his employees. The word 

i 

negligence therefore, as used in the Jones Act, which makes j 
the employer of seamen liable for his negligence, must be 
given a liberal interpretation. It includes any breach of 
any obligation that the employer owes to the seamen, includ¬ 
ing the obligation of seeing to the safety of the crew. 

Under the Jones Act, if the employer comn?ttea some; 

f 

act or omission that played anv part, no matter how small, m 
actually bringing about or causing injury to Mike O'Hara, 
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then you should find chut the employer wus negligent. 

3 

Negligence under the Jones Act may consist of a 

4 

failure to comply with a duty required by law. The employers 

5 

Of seamen have a legal duty to provide their employee, with a 

6 

safe place in which to work, if you find that in this case 

7 

| th.e Plaintiff was injured because the defendant failed to 

8 

furnish him with a reasonably safe place to work and that 

9 

I the plaintiffs working conditions could have been made safe 

10 

1 through the exercise of reasonable care, then you may find 

11 

that the defendant was negligent. 

12 

An employer is legally responsible for the negli¬ 

13 

gence of its employees while acting within the course and 

14 

, pe of their jobs, it is not necessary to show that the r^r- ; 

15 

ageitent or officers of the employer company were themselves 

16 

negligent in any way for it to be responsible. 

17 

Plaintiff also seeks to recover damages fren the 

18 

defendant because of the claimed unscaworthiness of the j 

19 

defendant's vessel, the S/S Brasil. The owner of a vessel 

20 

has a duty to provide a vessel that is reasonably fit for its! 

21 

intended use, and this duty extends not only to the vessel j 

22 

itsexf but to all of its parts and equipment. j 

23 

1 

The duty to provide a seaworthy ship is absolute. 

24 

The owner may not delegate that duty to anyone. If he does 

25 

not provide a seaworthy vessel, then nc amount of due care or 

i 

1 


i 
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i Prudanc ° aXC ^ CS hi "' «*»*•>« or net he know or could have 

| known of the deficiency. 

» 

! Th ° dUty t0 prOVldu J seaworthy vessel requires that! 

II the vessel nest he reasonably fit for its intended nurnose and 
that the vessel, its gear, appurtenance, and operation putt 
be. reasonably safe. The duty to provide a seaworthy vessel 
includes the duty to supply an adequate and content crow. 

Even though the vessel owner provides a numerically adequate 
I crew, the vessel may still be unseaworthy if too few men are 
assigned to a given task. 

If you find, therefore, that the owner of this 
vessel did not provide an adequate crew or sufficient nan- | 

j "° V " r tC norr ' orrj the ta5k s rcouired, or if vou find that f„, j 
vessel was in any way unsafe or in any manner unfit or if J 

you find that too few mrn were assigned to a given task, then j 

you may find that the vessel was unseaworthv and the shin j 

owner liable, without any reference to the issue of neglige.. J 

of the defendant or any of its employees. 

The owner of a vessel ie u*. 

CjSC1 13 not * however, required to ' 

furnish an accident-free ship, its dutv is only te furnish a | 

vesse! and aonurtenanccs reasonably fit for their intended ! 

use and a crew that is reasonably adequate rn numbers for 
their assigned tasks. 

A vessel is not called on to have the best of i 


vs. C.V.T.OV,, 
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2 

appliesnccs and cquiptncrit or the finest of crews but only 

3 

j such gear as is reasonably proper and suitable for its in¬ 

4 

tended use and a crew that is reasonably adequate. 

5 

If you find, therefore, that the defendant had a 

6 

capable and competent crew and appliance* and gear that were 

7 

safe and suitable for their intended use, then the vessel 

8 

cannot be said to have been unseaworthy, and the defendant is 

9 

I 

| entitled to a verdict on this cause of action. 

I 

10 

It is not a valid defense to a suit like this one 

11 

to contend that the injured seaman assumed the risk of his 

13 

employment if the injury resulted, in whole or in part, from 

13 

the negligence of the owner of the vessel or any of its j 

i 1 

14 

• ' 1 

agents or employees, but the omnlover is not liable 1 

15 

merely because a seaman has been injured. The employer is 

16 

liable only if it has bu«n negligent or has failed to provide 

17 

a seaworthy vessel. Is h seaman is injured a* a result of 

16 

the normal haxards or it as of the business xn vhich he is 

19 

engaged, without fault an the part of anyone else and despite 

90 

***• that the ship and its equipment wore seaworthy, he 

21 

is not entitled to recover damages from his employer. 

22 

We next consider the matter referred to in the law ! 

23 

as causation. 

2« 

Not every injury that follows an accident necessarily 

25 

results from it. If I am in an automobile accident today and 

_ L 
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j 9Ct a cold tomorrow, that decs hot mean my cold is a result 
of the automobile accident. In this respect, a different rule 
applies to proof of causation under the Jones Act than the 
rule applicable to a claim of unseaworthiness. 

Under the Jones Act, an injury or damage is con- j 
sidered caused by an act or failure to act whenever at j 

appears from a preponderance of the evidence that the act nr ■ 
omission played any part, no matter ho, small, i„ bringing | 

about or actuallv causing the injury or damage, however, j 

With respect to the unseaworthiness claim, it is necessary j 
for the plaintiff to show not onlv that the act or omission 
substantial part in bringing about or actually caus¬ 
ing the injury to him, but also that the injury was either j 
a direct result or a reasonably probable consequence of the j 


act or omission. 


The defendant here contends that the plaintiff hir.- 
s elf was negligent ana tl-.at the negligence caused his injurv. 
xhis is a defense, anc s.,c burden of proving the plairti" 
was negligent is on the defendant. But the fact that tno 
plaintiffs acts may ha.e contributed to causing his accident. » 
injury does not m this type of case prevent his recovery j 


for damages. 


— I 

n suits like this one, you are required to find 

Whether the plaintiff. Mr. O'Hara, was guilty of contributor-, ! 
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2 

j negligence and. if so. what percentage lli= contril)Utory ^ 


3 

j ii90nCl! C ° ntrlbUt< -- d *» th e “«Wcnt. But this does not pro- 


4 

vent his recovery. It only reduces the amount. 


S 

1 This is covered in the Jury verdict form, and I 


6 

j think if you read it you will folio, „hat we do here. 


7 

8 

l| W ° “ Sk that if you find contributory negligence vou 


| compute the percentage and then make a mathematical comeuta- 


9 

;! tl °"’ “ “ ^ here for y °“< end you can follow it i„ the ! 


10 

1 jury room. 


11 

If you fmd that the accident was due partly to 


12 

the fault of the plaintiff and vou find that his negligence 


13 

“ aS ' SaV ' te " ner COnt tcnnonsible for the accident, then you 


14 

will fill in this information on the verdict form. j 


15 

Obviously, by using the number ten per cent I oo not 1 


16 

mea n t0 ,Ugg ° St any “*■»». y ou may find 2ero „ er ce , t or j 


17 | 

ten per cent or ninety pec cent or a hundred per cent, on ' 


18 

the verdict form 1 will g,,e you there will be a blank for 


19 

you to insert your findings i„ this regard. whatever 


20 

if any, you find will no t prevent the plaintiff from recover-. 1 


21 1 

veu will merely reduce the damages that you find proper by j 


22 

the oercentage that you insert. i 

t 


23 

I 

*• 1 Say ' 1 think yOU WiU this seif-cXDlanacoryi 


24 

from the verdict form, which we have now used in this court 


25 

for some time. 


ll 
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much for the matter of liability and negligence 
and the seaworthiness issue. Let us turn now to the matter 
of damages. 

If you find that the defendant. Moore-McCormack 
Lines, Inc. was not negligent and the vessel was not unsea¬ 
worthy, that is the end of the case. Your verdict will be foj 
the defendant. Furthermore, if you find that the defendant 
was negligent or that tne vessel was unseaworthy or both but 
that nevertheless any negligence of the defendant or anv un- 
seaworthiness of the vessel which you have found was not the 
Droximate cause of the accident, your verdict must he for 
the defendant. 

On the other hand, if you find that the defen.'. i:.t j 
was negligent and that such negligence was a proximate cause ! 

I 

of the accident or t. -t the vessel was unseaworthy and that j 

i 

such unseaworthinesi. v/as a proximate cause of the accident, 

i 

tnen you will go on t. consider the question of the plaint- 
iff's damages. 

On the suLj. at of damages, plaintiff claims chat ho • 
suffered a permanent ..njury to his back consisting in suLsunc. 
of an aggravation of a previous lumbosacral strain and disc 

i • 

condition and that he sustained a concussion, which allege : l'.*; 
resulted in headaches, falling and traumatic epilepsy. ! 

The defendant vigorously disputes the plaintiff 
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“ Ur3 fi °“ tra ~ «^T or any permanent injury ^ 

3 suiting from the accident of May 21 , 1969< vhich ^ ^ ^ 

4 ject of this law suit. 

5 Both sides have offered testimony and evidence on 

I SUb;, ‘‘ Ct * Both COunsel have snoken extensively on that 

7 subject in their summations. i W in nni . 

I will not discuss that testi¬ 
fy and evidence in detail. „ ere again , yQur ^ 

lection of the evidence which con trots, and it is for you to 

10 “ y What W ° i9ht *"* — ^ to it and wnat testimony you 

11 Relieve. 

“ y °“ " aCh thiS pol « « vour deliberations, your ! 

“ Sh ° Uld * tC - • - Of m °nev Which will be fair a. a ! 

reasonable compensation to nlaintiff for the injuries „< r ._ ! 

“ | ceivcd as a result of the of 2i. y ou Ka , ; 

K ^ lnt ° ^ th ° — -d extent of his injuries. ‘ j 

" 1 Khether th6y *“ — ^ or permanent in character, the i 
“ Pai " ^ SU “ Sri ” 9 tha ' ° h « endured and which vou belie - J 
“ " reaS ° naMy •*»« - will be caned upon to .. . . 

“ “ the **«• — the w M .s which he has lost and the wages 1 
31 if any that you believe to be reasonably certain that he ! 

22 I will lose in the future. j 

Ther ° iS "° evido "oo that plaintiff has paid out 
* anything for hospitals, doctors or medical expenses. Th e 

33 , medical services which he received at the Maritin. Hospitals ! 
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maintained by the United States Public Health Service are 

tree. 

A word on life expectancy: 

Counsel have stipulated that as of the present 
date plaintiff has a life expectancy of twenty-five years. 

This fact may be considered by you in arriving at the amount 
of damages, if any, to be awarded. 

Life expectancy is merely an estimate of the 
probable average remaining life of all persons in the United 
States of a given age and sex, and the estimate is based on 
the record of experience. So the inference that may reason¬ 
ably be drawn from life expectancy applies only to one who 
has the average health and exposure to danger of people of 
that age and sex. 

In determining the reasonably certain life expect¬ 
ancy of the plaintiff you should consider in addition to 
counsel's stipulation oil other facts and circumstances i.-» 

f 

! 

evidence in the casu aring upon the plaintiff's life exoecc- 1 

! 

ancy, including his occupation, habits, past health rec.v’ 
and state of health at the time of his injury. 

Life expect! icy is not the same as work life cxpuwt-t 

ancy. Work life expectancy is the probable average period of ! 

| 

time a given person can be expected to work, since some people 

i 

will retire before they die and others will die while still 
at work. Work expectancy, or work life expectancy is shorter ! 
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than life expectancy. These should be factors which you will 
take into consideration when, as and if you roach the ques¬ 
tion of damages. 

There has been testimony that the plaintiff has 
a condition of the back called disc degenerative disease or 
degenerative disc disease. I heard it both ways, and I may 
nave heard it correctly both ways. The problem is in the back 
between something the doctors called the L-4 and L-S, which, 
as I understand it — and you hoard the testimony as well 
as I — is a portion of the spine in the back of your body. 

There has been testimony that the plaintiff has 
such a condition, and there has bean evidence presented that 
the nlaintif? had this condition prior to tho tine of th -» 
injury for which he is n*->w suing. 

If you find frrvi a preponderance pf the evidence 
that before those event- of May 21, 1969, the plaintiff 
suffered no pain or dis.*^ ’.ity, or if you find that any 
bodily condition from wV-h he suffered before the injur 
aggravated as a result r<* his injury, then the plaintiff is 1 
entitled to recover for mis aggravation to the same degree 
as if the entire disability originated completely frem the 

I 

events that happened on May 21, 1969. 

On the other hand, if you find that the plaintiff 
has not proved by a preponderance of the evidonce that tho 
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““ ud “ **>Mv.tion of his pro-exist.r.g 
I COr “ Utl ‘™> Vou may n<>t award damages for any iosses that 

I flOW ° r ari£ ° £r °"' the p—toting disability or injury. 

fou must also considor in connection with damage-,, 
if you roach that point, the fact that each person who sues 
to recover damages which he claims were caused by another, has 

j * l£yal dUty to kaeD **"“ damages to a reasonable minims.*. 

| He is compelled, 1, he cla.ms the loss of wages, to make 

j reasonaule efforts to secure work. 

!| 

i dxcs • what about tdxc^? , fAlt 

tdxes? if you arrive at a verdict in 

favor of the plaintiff, you will not »aa « 

* y«u viii not add any sum of money 

to the amount of the verdict on account of federal or state 

or city income taxes, since the amount awarded to the plain..- I 

iff by your verdict is not taxable income to the olaintiff ' 
within the meaning of these tax laws. 

The mere fact that I have given you charges on the 
law of damages and on other matters does not in any way sug¬ 
gest that I believe that any damages are duo in this ca - 
Whether or not the plaintiff is entitled to recover and 
Whether or not any damages .re due is for you and vou alone 


to decide. 


If in the course of your deliberations your rccoj- 
lection of any nart of the testimony should fail cr you she.:, 
find yourselves in doubt concerning my instructions to you on 
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I *** laW/ i,: i3 your Privilege, if you so desire, to send out 
a note. We will arrange for you to return to the courtroom 

I l0r the nurT>ose of having such testimony or instructions read 

I 1 to you. I 

i 

Tne manner in which you communicate with me is for ! 

I 

yo^r forelady to send out a note, and I will try to respond | 

i 

to your request as promptly as possible. 

i 

In making the factual ~ .. • 

determinations on which your I 

verdict will be based, you may consider only the exhibits j 

which have been admitted in evidence and the testimony of the ! 

witnesses as you have heard it from the witness stand in i 

this courtroom. However, arguments, remarks in summation 1 

of the oooosing attorneys are not evidence, nor is anything ! 

that I say now or may have said with regard to the facts 
evidence. 

In this case, the first six of the jurors wi^j. 
constitute the jury, ai.c v.non I finish my charge, I will be 
excusing our two altern *t » jurors. 

In this case, a unanimous verdict of the six ol you ' 
is required. 

I 

In reaching your verdict, you are not to be 
affected by symnathv for either of the nartics, what Uic re- 1 
action of the parties is or of the public to your verdict 
may be, whether it will olease or disnlcase anyone, bo poo- 

I 
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j »lar or unoopular. or, indeed, any consideration outside of 
ij th ° CaS<= “ 11 h “ beea Presented to you in this courtroom. 
j| YOU Sh ° Uld COn#id0r onl >' «*« evidence, both the testimony 
and the exhibits, find the facts from what you consider to 
be the believable evidence and apply the lav as I have given 
j It. to you to the particular facts as you find them. 

As I have said before, your verdict will be deter¬ 
mined by the conclusion thus reached, no matter whom the 
! verdict helps or hurts. 

| ! 1 have noM outlined for you the rules of law ap¬ 

plicable to this case and the processes by which you weigh 
the evidence and determine the facts. In a few minutes, you 
j Mil retire to the jury room for your deliberations. As 1 
have indicated, .Mrs. Lerner, who sits in seat number one, 
will serve as the foreladv of this jury. l„ order that your 
deliberations may proceed .„ an orderly fashion, the fore- 
Ldy will chair the delegations, but of course her vote 
is entitled to no great.-, .eight than that of any other 
juror. Each of you has one vote, and your vote, that is, 
the vote of each of you, is entitled to equal weight as you 
sit around the table to discuss the case. i 

our function — to reach a fair conclusion from 
the law and the evidence - is an important one. This case i 
is an important one. it is important to the plaintiff; it is j 
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sir 

2 | important to the defendant, and, as I have observed you each 

3 day, it has been treated the same way by you, and, of course, 

4 I it should continue to be treated the same way by you. 
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When you are in the jury room, listen to each 
other, discuss the issues and the evidence in the case among 
yourselves. Remember in your deliberations that the dispute 
between these parties is for them no passing matter. They 
and the Court rely uoon you to give full and conscientious 
deliberation and consideration to the issues and evidence 
before you. By so doing you carry out to the fullest your 
oaths as jury men and women to well and truly try the issues 
of this case and a true verdict render. . . 

At this time, Miss Kruger, would you hand the vor- 
form to the forelady. 

The form which I hav - just had handed to your 
forelady contains a total of - /en questions. Counsel roi j 

each side has one of these vt-.ct forms. The questions, ir j 

I 

summary, arc: 

1. Whether or not olaintiff has sustained his 
unscaworthiness claim. 

2. Whether or not the plaintiff has established his j 

negligence claim. 1 

3. If you answer both of the first two questions ! 
"No", put an X at this point, and you stop. 

j 

I 

i 
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Assuming that you answer one or the other of the 
first tv/o questions in the affirmative, the fourth question 
calls upon you to put clown the total dollar amount of damage:; 
which you wish to award or feel should be fairly awarded to 
the nlaintiff. 


The fifth question requires you to answer yes or 
no as to whether you find the plaintiff to have been con- 
tributorilv negligent and whether his negligence was a 
proximate cause of the accident. 

The sixth question orovides that if you found 
Yes" in number 5, that you compute the percentage the plaint. 
s fault contributed to the accident, and then you would 
figure the Equivalent dollar amount th.it would he a oorcc..t- 
age of the prior figure, and you out that in. 

The last question an arithmetic one. It re¬ 
quests that you subtract any l duction of the award for con¬ 
tributory negligence from th_ award itself and place on the 
bottom line the net recovery , ich you believe to he f .vi •• 
reasonable. 

When vou have comnleted the arjproDriate questions 
on the verdict form, you will advise the marshal who will 
attend vou that you have reached a verdict, and at that tim.j 
you will bo asked to enter the courtroom and to indicate to 
U3 what your verdict is. 
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l.xeerpts from Minutes showing Frequency of .rurv's 515 
Return Vo The Courtroom For Further Instructions. 

(The deputy marshal w,u: duly .worn.) 

TIIF COURT: At thin time, the Court will instruct 

the jurv to proceed to the jury room and to commence its 

deliberations. 

! i 

May I again remind you that those deliberations 
should be conducted with all jurors present, so if anyone 
wants to stop for a moment before you begin your delibera- 
! tions, to take care of personal needs, I suggest you do that, 
and then gatuer around the table and deliberate. 

You may now discuss the case fully and completely. 
Thank you very much. 

(At 2:40 n.m., the jury retired, in the custody of 
the deputy marshal, to commence deliberating u~e-. ? 
verdict.) 

THC COURT: At this point, I would like on behalf 
of the Court, and I am sure on behalf of counsel and the 
parties, to thank and excuse our two alternate jurors. You 
have been here for the entire time. I vrould suggest that it 
is a frustrating experience to have to say good-bye to your 

| 

colleaaues when they get to the dessert course in the menu, 
but it is most essential that we have alternate jurors avail- I 
able. On more than one occasion I have found it necessary to ' 

i 

press one into service. I have never, as far as J recall, 
had to press all my alternates into service, but at least 


southern cstrict court reporters u.s. courthouse 

* 0l -* v SQUARE. Nr* VORK, n.y. CO J.A«dO 






I 


A-r.r, 


one has been used on sever,,l occasion, so that it is r,ost 
important that wo have you aval) .,1,1,.. j am only „„rry that 

,j 1 C °' ,1 “ :,0t * ond vou i,,to «•« jury room to deliberate with j 
the six regular jurors, but at this point. Mis, Quinn and Mr. 

j K ‘ rln9> °“ bCha1 -* of «>• ^urt, I should like to thank you | 
f ° ? VOUr £iVe daYS o£ service on this case and to excuse you. 

Miss Kruger will indicate where and what you do from 
this Doint on. 

THE CLERK: Will you please return to Room 109. j 

THE COURT: Perhans you will be back with me to- j 
morrow. I am sunposed to start another case. So maybe j 

v°u will got to be in the regular jury on that one. J 

Oood luck to vou both. 

i 

(The alternate jurors were excused ana left tne 
courtroom.) 

THE COURT: We will now recess court during the 
jury deliberations. ! 

(Recess.) 

(At 3:00 p.n.:) 

THE COURT: I understand that a note has been sent j 
out by the jury. I have the note in ny hand, and I will 1 


read it: 


"Tne jury requests to hoar the testimony of Mr. 
Scott and *Ir. Huyon with resoect to their accounts of 
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I would ask Miss Kruger to mark this first note 
from the jury as Court's Exhibit 1. 

(Court's Exhibit 1 marked for identification.) 

THE COURT: Mr. Reporter, do you have the aonroorj- 
ate oortions of the testimony available to road? 

THE REPORTER: I have, your Honor. 

THE COURT: All right. Bring in the jury, and J 
will direct the reporter to read from the testimony, and I 
will inquire of the jurors whether this is the portion which 
they wish to have. 

(Jury in box:) 

THE COURT: I have your note. The court reporter 
has checked his own notes and indicated to me that ho has the ! 
portion which you wish to have read of the testimony of Mr. 
Scott and Mr. Guyon. 

The reporter will read what he believes you want. 

I 

If you have heard what you want to hear when he is finished, 
fine. If he has not read to you all that you expected to hear, 

I will inguire at that time, and we will go further. 

(Record read.) 

THE COURT: If you should want any other testimony, 
you might just want to write a note right now, while you arc 
here, and I will be very happy to oblige you if something 
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alr,o is desired bv any of the jurora. 

All right. That completes tho rcadinq of tiic 
testimony of Mr. Green and Mr. Scott. I will first ask the 
jurors .if there is anv additional testimony that thev wish 
read that may not have been read of either of those cantlerr: 
All right. No one seems to require any additional testimony 
now. Is there any other testimony that you wish to have 
read, or do you wish to return to continue vour delibera¬ 


tions? 


11 ' 


All right. The jurors indicate thev wish to return 
to continue their deliberations. The Court and counsel v.ill 
remain available should there be any additional rcvquests. 

(A>_ 3:30 o.n. , the jurv retired to resume oeli nov¬ 
ating unon a verdict.) 

(At 4:15 p.m.:) 

THE CLERK: "The jurors would like to see the 
medical records from the Staten Island Hospital." 

(Court's Exhibit 2 marked for identification.) 


THE CLERK: The exhibits have been sent in to the 


jury room. 


(At 5:00 p.m.) 

THE CLERK: "The jurv wants the Miami, Florida, 
and New Orleans records.) 

(Court's Exhibit 3 marked for identification.) 
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THE CLERK: The exhibits have been sent in to the 


jury roorr,.) 

(At 5:55p.m.:) 

, . f 

(Jury in box:) 

TIIE COURT: Ladies and gentlemen, you have been 
deliberating for about three hours, and I note the time, 

I 

which is going on six o'clock. I have consulted with counsel,' 
and all of us feel that it might be appropriate for me to 

I 

suggest that you may want to recess now and return to continue 
your deliberations tomorrow morning. 

You are still on your regular term of jury service, 

so unless you have a very strong feeling to the contrary, it I 

! 

would Lo my suggestion that we oather un the materia) teat 

I 

you have been working on and that we recess now until tonor- j 
row morning. 

Would that suit the jury as a group? I see overv— 

i 

one nodding their heads in the affirmative. I am sure you havj 

* 

put in a busy day. It is good to qet a good night's sleep 
and then return. 



Let me see vour preference. The question is: 

1 

I 

9:30, which would be my preference, or ten a.m. Who is for 
9:30? Aqain, a unanimous jury. Excellent. 

We will recess now, and you will return here to 
continue your deliberations in the jury room tomorrow morning 

i 
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| at nine-thirty. I will be avai lab to you beginning at 
that hour, and counsel will be available as well. 

J>e t me caution you that you should not cooak. with 
anyone, at home or on the wav home or on the way back here, 
regarding this case. You should only resume your delibera- 
tipns when you are all together, tomorrow morning. So if you 
see to it first that Miss JCruger receives the exhibits, and 
if, j.adam Forelady, you would like to place your verdict 
form in a sealed envelooe and leave it with Miss Kruger, sue 
v/ill give it to vou first thing in the morning. 

Is that satisfactory? Just be sure it is sealed. 

THE FORELADY: May I ask a question? 

THE COURT* Yes. I think that would he apnronriat.'. 
Is that all right with counsel? 

MR. SCHWARTZ: Absolutely. 

THE FORELADY: I s it oossible for the iurv to ob— 

i 

tain any factual information that was not brought out in 
testimony in court? 

• i 

THE COURT: No, no. That is a question I know I 

I 

sometimes get from jurors after the case. 

You now have a record as such, and in essence it 
constitutes the four corners of the case, and just as I 
admonished you not to discuss the matter with anyone, so that 

| 

no extraneous information comes to you, I must tell you that | 
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started, and it will be sent in to you. 

Is tncre anything else before we recess for this 

evening? 

THE FORELADY: Ho. 

THE COURT: I have watched this jurv, and I know 
that you have listened diligently, and I am certain that vou 
have conducted your deliberations in the manner vou should, 
which is give and take among yourselves in an attenot to rcauh 
a fair and just verdict. 

i 

So with the admonition again that you not discuss 
the matters at hand with anyone, we will recess court at this 
time and hone that you all get hone safely. We have v:hat 
mav he a half hour of daylight l^ft. Oet home na'elv, > ' i 
will be here available to you when you return in the mor/.ir.n 

I 

to continue your deliberations tomorrow. 

(Adjourned to January 9, 1974, at 9:30 a.m.) 
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MIKE O'HARA 


vs 

MOORE-flcCORMACK LINES, INC. 


70 Civ 4011 


New York, N. Y. 

January 9, 1974 - 9:30 a.n. 


(Trial continued:) 

(At 9:45 a.m.:) 

THE CLERK: We have a note from the jury. It 

reads: 

"May we hear the Judge's charge with respect to tne i 
definition and Droof of negligence." 

i 

(Court's Exhibit 4 narked for identification.) j 

(At 10:10 a.m.:) 

THE CLERK: We have another note from the jury. It 

reads: 

"May we have Plaintiff's Exhibit 9 and Defendant's 
Exhibits F. G and H." 

I 

(Court's Exhibit 5 marked for identification.) 

THE COURT: Bring the jury in. 

(Jury in box:) 

THE COURT: I would like to commend tnis jury as 

! 

well as counsel. I know you have been in there deliberating 
since early this morning, and I think it is consistent with 
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i the ”’ annor in whic h you have Performed your defies in this 

case, and I really appreciate it, and I am sure that the rest 
of us do, as well. 

I have two notes which have come from the jury. 

The first is marked Court's Exhibit 4 and reads as follows: 

-May we please hear the Judge's charge with respect 
to the definition of and proof of negligence." 

Second, which is now marked Court's Exhibit 5: 

„ I 

May we have Plaintiff's Exhibit Number 9" — 

““ which is the Moore-McCormack ship's medical log, J 
and which is in evidence, 

~ "and Defendant's Exhibits F, G and H." 

Those are specific entries from the same log. 

Those were in evidence. I would have the record reflect 1 

they have been sent in to the jury pursuant to the stipulation! 

between counsel that the jury might receive any exhibits which! 
it desired to have. 

Have counsel prepared the list of exhibits that we 
discussed last night? 

MR. SCHWARTZ: Yes, Judge. We both — 

THE COURT: Do you have them here? 

MR. REILIaY: They have been given to the jury. 

THE COURT: They have been given to the jury? t/erv 1 
9 ood. I was unaware of that, but that is what I had reguested 1 
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counsel to do. 


Now we will turn to your request, which is Exhibit 
4, to hear the charge with respect to the definition and 
proof of negligence. 

I give you a choice. If you „ ould lik . to hear ^ 
from our very capable court reporter, he will do it, and if 
you would like to hear it fro* me, , will do it. l thin,: I 
can do it conveniently, because I have it before me. 


If the jury wants more than I read, I will qive 

you ,-nore. 

This is in response to your request that I repeat 

that portion of my charge regarding definition and proof of 
negligence. .... 

Let's consider the plaintiff's claim for negligence 
under the Jones Act. In order to recover, the plaintiff must 
"rove that his employer was negligent. Then the question you 
must first consider, therefore, is, what is negligence? 

Negligence is the doing of some act that a reason¬ 
ably prudent person would not do or the failure to do some¬ 
thin, which a reasonably prudent person would do under the 
same or similar circumstances, it is, in other words, the 
failure to use ordinary care under the circumstances. 

The mere occurrence of an accident, of course, 
does not raise any presumption of negligence. 
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Tnat is the definition of negligence whic.i I gave 
you previously, if tnat is all that you wanted, I will stop 
there. If you want me to go further with my charge, I would 
be happy to continue with my charge at this point. 

Let me ask you: have I read to you all that you 
want, or would you want me to continue with my charge? 

I see Juror Number 6 has raised his hand. 

JUROR NUMEER 6: I would like to hear the rest of 



it, your Honor. 


I 

I 


i 


i 


11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 


THE COURT: You would like me to continue? 

JUROR NUMBER 6: Yes, sir. 

THE COURT: All right. I will continue. 

The obligation of a shin owner under the Jones Act 
for the safety of seamen is substantially greater than that 
of an ordinary employer to his employees. The word 
Negligence", therefore, as used in the Jones Act, which makes 
the employer of seamen liable for his negligence, must be ! 
given a liberal interpretation. It includes any breach of any 
obligation that the employer owes to seamen, including the 
obligation of seeing to the safety of the crew. 

Under the Jones Act, if the employer committed some 
act or omission that plaved any part, no matter how small, 
in actually brinaing about or causing injury to Mike O'Hara, 
then you should find that tho employer was negligent. 
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, may consist of a 


2 

Negligence, under the Jones Act, may consist of a 


3 

failure to cohdIv with a duty required by law. Employers 

i 

4 

of seamen have a legal duty to provide their employees with 


5 

a safe place in which to work. If you find that in this case 


6 

the plaintiff was injured because the defendant failed to 


’ 

furnish him with a reasonably safe place to work and that 

/ 


8 

the plaintiff's working conditions could have been made safe 


9 

through the exercise of reasonable care, then you may find 


10 

that the defendant was negligent. 


11 

j An emoloyer is legally responsible for the negligence 

12 

of its employees while acting within the course and scone of 

1 

1 

13 

their jobs. It is not necessary to show that the management 

1 

14 

or officers of the emnloyer comoanv were themselves negligent 

I 

1 

15 

in any way for it to be responsible. 

j' 

16 

There is one other asoect of negligence, which 

| ) 

17 

appears later in mv charge, which I think for the sake of com- 

1 

.1 

18 

pleteness might be given to you at this time. It is what was 


19 

called comparative negligence, and I charged you as follows: 


20 

The defendant here contends the plaintiff was him¬ 

1 

! 

| 

21 

self negligent and that that negligence caused his injurv. 

1 

22 

This is a defense, and the burden of proving the plaintiff 


23 

was negligent is on the defendant. But the fact that the 


24 

plaintiff’s acts may have contributed to causing his accident 


25 

and injury does not prevent his recovery of damages. In suits 
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llke tn “ ° ne ' Y ° U ar ° r ° auirod to whether the plaintiff 

was guilty of contributory negligence and, if so, what per¬ 
centage his contributory negligence contributed to the accident 
But this does not prevent his recovery, it only reduces the 


amount. 


NOW, you Will recall, now that you have had the 


| verdict fore in the Jury room, there is an area in the middle 

of that guestionnaire which gets to this point, and I thin* 

you can relate what you have before you in the Jury root, to 
what I have just said. 

I Let me go on, back to my charges 

If you find that the accident was due nartlv to the 
fault of the plaintiff and you find that his negligence was 
ten per cent responsible for the accident, then you would fill! 

in this information on the special interrogatories, the ver- j 
diet form that I give you. 

Obviously, by using the number, ten per cent, I do 
not m«an to suggest any amount. You might find zero per cent 
or one per cent or ten per cent or one hundred per cent. 

On the special verdict form I gave you, there is a 

blank for you to insert your findings in this regard, what- 

ever amount vou find will 

OU find will not prevent the Plaintiff from 

recovering. You merelv reduro fhn a 

eiv reduce the damages that you find orooer 

by the percentage that you insert. 
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I would just turn to the jurors and ask if by read- 
| ing from my chargo I have answered vour question, which is 

contained on Court Vs Exhibit 4, which i«*. 

* 

-May wo please hear the Judge’s charge with re¬ 
spect to definition of and proof of negligence.” 

I see each and every one of the jurors has nodded 

his or her head, and I will assume that I have now fulfilled 
I the jury's request. 

Is there anything else you wish to take uo with 
the Court before you return to your jury room? 

MR. SCHWARTZ: Judge, may I approach the bench? 

THE COURT: You may. ... 

i 

(At the side bar:) 

MR. SCHWARTZ. The thought occurred to me whether 
within the negligence which they inquired about, whether the ' 
question of unseaworthiness was included. 

the COURT: Well, they didn't ask for it. You see, 

the thing is, I don't think it is inadvertent. The verdict I 

fonn is very clear relative to the two things being separately 
considered. 

I will show you the note again. I feel that I have 
complied with the jurv's request. 

MR. REILLY: I think so, your Honor. 

* 

MR. SCHWARTZ: Yes* I thini- 

S| 1 think so, m that regard. It i 
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3 JU 

Just occurred to me that, being laymen, they would havesoant 
the whole thin,, and that would have been unseaworthiness 


also. 


THE COURT: I suggest this: their note said "negli¬ 
gence". When I read the portion of my charge, there was an 
indication that they wanted more, and I continued, and I 
read every portion of the charge that I know of which related 
to the subject. At that point, the jury indicated they had 

heard what they wanted to, and, under the circumstances. I 
would decline to charge further. 

MR, SCHWARTZ: ExceDtion. 

THE COURT: You have an exception. All right. 

MR. SCHWARTZ: For the record. 

(In open court:) 

THE COURT: All right. We have just had a short 
side bar conference, and we all agree that the fact that the 1 

gurors have shaken their heads in the affirmative indicates 
that they have what they want now. 

We are here, and we await you. If there is anything 

else you have in the way of a question, do not hesitate to 

ssk it. we will keep an eye on the time only with the view 
that if I fi„ d you aro delibQrating into tho 

think you are going to go that long, you might indicate 
to me whether you would prefer sandwiches to be brought in or I 
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10 


to be taken out. 

Lot me suggest thi.« Tf 

this, If you are 8tui daliberatl 

ay twelve O'clock 

I don't hnow whether you will or won't - that you oreoar, 
1St indlCatln, What -»«W U*. to have, ana we w iU 
^ " ttat yOU ,0t U ‘ i* vou complete vour d e- 

stances, obviously, the case win be at an end. 

I Will leave that tovour judgment, and V’■ .. 
whatever suits the jury's pleasure in this regard.. 

The jury is reguested to return to the jury room 
to resume their deliberations. 

Thank you. 

(At 10:30 a.m. , the jury left 

j *Y iett tne courtroom to 

resume deliberating uoon a verdict.) 

(At 12:00 m. : ) 

THE court: Gentlemen, it is now . , 

' u is now twelve noon. I 

have indicated to the jury that I 

V that I am excusing counsel until 

two p.m., and I am available at this tin** •> „ 

tnis time should the jury 

have any questions. 

The marshal has indicated to me the jury has no 

questions, and therefore we wi:. _ 

ore we will recess court,and counsel ar- 

excused until two p.m. and directed to re. 

cted to return at that time. 

Is that satisfactory? 
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MR. SCHWARTZ: Yes, Judge. 

MR. REILLY: Very good. Thank you, your Honor. 
(A luncheon recess was taken.) 


AFTER m o o n 


(Jury in box:) 


SESS ION 


2:00 p.m. 


THE COURT: Good afternoon, ladies and gentlemen. 

I can only sugqest that the weather has not improve 
since you arrived this morning, and it seems to be fairly 
nasty out, and I think we are going to have this with us for 


a while. 


I understand that the jurv has agreed uoon a verdict 
THE FORELADY: Yes; it has, your Honor. 

THE COURT: And dr* you have the sealed envelone 
containing the verdict? 

THE CLERK: I have, your Honor. 

THE COURT: Would you hand it to the forelady and 
have her open the envelope, and you can address the forelady 
with your usual questions. Miss Kruger. 

(Roll of jurors called; all answered present.) 

BY THE CLERK: 

0 Madam Forelady, has the jury agreed unon a verdict? 

A We have. I 
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motion to set aside verdict 


THE COURT: The Court will now hear any motions which 
! counsel wish to make.*. ) 

I 

MR. SCHWARTZ: On behalf of plaintiff, I wish to j 
move to set aside the verdict as against the weight of evi- j 
dence and upon the ground of gross inadequacy. 

Does your Honor want me to go into the details of - 
it at this time? 

• * w * • 

THE COURT: I suggest that you do it, and then I 
will hear from Mr. Reilly. 

MR. SCHWARTZ: We had on the question of iia^iiit 
a man who was standing still on the escalator. There was ro j 
testimony to the contrary. There isn't one iota of e’Mden- ' 
m the entire case that indicates that this man did anythma | 
that could possibly, by the longest stretch of the imagine- | 

tion, say that he possibly contributed to this situation. j 

Where and how could anybody dream up cont fibutory [ 
negligence excent as a figment of their imaoination, which hJ 
nothing to do with any evidence in the record at all? 1 
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As far as the amount is concerned, the testimony of | 
I their own doctor. Dr. Balensweig, stated that in this case j 
j the accident aggravated his disc condition, and he aiso testJ 
fied that he had a permanent condition. 

The testimony shows that at the time of this acci¬ 
dent the man was symptom free, but even if he wasn't, tne 
testimony nevertheless is that this accident rendered him 
disabled for the remainder of his life on the question of the 

j 

back condition. 

Now, we've got this question of the head. There 
was nobody who stated that this man was not unconscious as 
a result of this accident, and everybody testified that he 
was. And what do we find? A continuous period of treatment 
from the very moment of this accident, when the man was helped 
from the ground into a wheel chair and couldn't even get up ' 
by himself after he regained consciousness. 

He was taken to the hospital, and the ship arrive.', 
on the 23rd, the very next day, the man is at the Pub.ic 
Health Service, where it shows a period of continuous treat- 
»®nt as far as the head is concerned, where it shows that cne j 
man suffered blackouts, which went in at the time as part of j 
the treatment and history, where there could be no possible ! 
thought that anybody is making up a statement that the man had! 
blackouts and continuously. I mean, there was no lawver in the 

I 

| 
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! case, nothing. 

He had headaches from the very moment, dizziness 

from the very moment, for which he was given treatment con- i 
tinuously. 

I won't go into the question of whether he suffered 
traumatic epilepsy. All right. That could be a question of 
fact, so the jury resolved it against him. But nevertheless, ' 
j on a question of continuous suffering and treats, it shows I 
throughout, continuously, that this man suffered severe head- j 
aches and dizziness, which, wherever he went, whether it was 
Miami or Louisiana, New fork, Brooklyn, Staten island, shows 
a continuous condition of the headaches. j. 

Tnero is no question about the loss of earnings. j 
Certainly in that '69 period, which is shown both by the j 

records of the defendant and the income tax report of the j 

plaintiff, which was not contradicted in any manner, shape or I 

form. j 

I 

No matter what one would allow, to what extent, ' ! 

taking it all together, to arrive at a ridiculous amount or : 

this - I say that with all the sincerity that I can commano, ' 

whatever the event or what it may have been that produced j 

this figure had nothing to do with the facts and testimony rn ! 
this case. 


If there ever was a case that indicated a mrscarnacc 
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ox justice or. the question of amount and with the contributor-/ 

• i 

negligence fault combined, contributory negligence of nevontv- 

■ . 

five per cent It showed that the jury did not consider the 
facts of this case, because where did they get that from? 

Not from this record. I can't possibly conceive it, and I 
am positive that on the evidence of this case the jury did ^ 
not go according to the evidence in this case. 

Whatever they were doing in the jury room did not 
deal with the facts and evidence of this case. It couldn't. 

How could they get seventy-five per cent contributory negli- j 
gence of the plaintiff? 

That is an illustration of what went on, and I 

I 

respectfully request this Court to set aside the verdict. i 
THE COURT: Mr. Reilly? i 

MR. REILLY: As I understood the plaintiff's case, 1 
your Honor, he described to the jury the way he positioned 
himself on the escalator, with one foot raised above the 
other foot rather than two feet on the same step of the es¬ 
calator while he was carrying a tray of glasses, I think i t 


was. 


The jury didn't leave their experience outside the 
courtroom. The escalator was described as the same tyoe of 
escalator that you see in a department store, and the jurors 
were well aware of how you wore to ride on such an escalator. 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
rocev SQUARE. HE* YORK, H.Y. CO 7-MAO 


Eurcher tn«n chat, the plaintiff said tnat the 

I escalat ° r came to a stop, and two seconds later it resumed at 

|J 

I the sane steed, its normal rate of speed. 

j So 1 ur<Je that the jury accepted the plaintiff's 

i version of the accident, and they knew that if he had been 

holding prooerly to the hand rail on the escalator he would 
not have fallen. 

With regard to the items of damage, we rejected the 
head injury, I believe, by our neurosurgeon. Dr. Kirshenbaum, ! 
out of hand. The Public Health Service found Mr. O'Hara 
fit for duty neurologically in September of 1969. The 
testimony of Dr. Balensweig was to the effect that if the j 

i 

accident was an aggravating feature of the back case, the * 

: plaintiff would have recovered from the effects of the acci¬ 
dent again in the fall of 1969. 

I urge,your Honor, that the determination of liabil- j 
ity as well as the amount of damages is well within the 

province of the jury, and I urge that the plaintiff's motion 
be denied. 

« 

THE COURT: The Court concludes that there is suf- ! 
ficient evidence in the record to support the jury's verdict. 

In addition, the Court observes that the 3 ury did appear to ' 
understand the case. They dealt first with questions of ! 

liability, returning shortly after they had begun their 
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